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INSTRUCTIONS

1. 
Do not sign your name to any of the materials you return as part of this assignment.  Place your examination number on this front page of the final assignment and on the front page of your completed exam materials.  All pages of the completed exam materials must be stapled together.   THIS PACKET is also to be returned.

2. Including this title page, the final exam consists of          pages.

3. RULES FOR THE FINAL EXAM (Violation of these rules will be a violation of the Student Honor Code, as well as grounds for failure of this course):

DURING THE TIME YOU HAVE THE EXAM, YOU MAY WORK ON IT FOR UP TO FOUR HOURS.  That is, there may be no more than four hours between the time you open this packet and the time you finish working on the exam.

The exam will be open book, open notes.  You may also use hornbooks, outlines, gouges, or other materials you have collected.  You may use anything you have learned elsewhere in law school or in life.  YOU WILL NEED the BOOK and the SUPPLEMENT.
You MAY NOT do the following:  You may not work together on the exam or communicate with any person by any means about the exam until the exam is turned in by ALL students (i.e., 5 pm, December 19, 2003).  

Additional restrictions may be listed inside the packet.
All other exam rules and regulations of UALR and the School of Law apply as they would apply to any other take home exam.
INTERNATIONAL CRIMINAL LAW EXAM

ripped straight from the headlines of today and tomorrow.

ADDITIONAL RULES AND INFORMATION
ADDITIONAL INFORMATION:

Following the questions, I am including ADDITIONAL LEGAL MATERIALS, which may or may not be relevant to the situations in the questions.  Some of the materials you have not seen before.  I am also including one handout from class:
18 USC sec. 1956 (excerpted to exclude at least some of the grossly irrelevant material).

ADDITIONAL RULES:
This exam has three questions.  The scenario for all three questions involves an actual case, modified for purposes of the exam.  
During the time you are taking the exam you may NOT look at any website or other material concerning Akhmed Zakayev, whose case we discussed in class on December 1.  This case provides the exam scenario.  He is currently wanted by Russia for crimes in connection with the rebellion in Chechnya.

If in the past, you have read or worked with any legal materials concerning Mr. Zakayev,  you must tell me so in your exam, but you will not be penalized for that fact.
 SCENARIO FOR QUESTIONS 1, 2 and 3:
This question is based on the case of Akhmed Zakayev, a man whom Russia says is a Russian citizen.

Mr. Zakayev claims he was a citizen of Russia until 1994, when, he says, Chechnya (a region of southern Russia) declared independence from Russia.  He says that now he is a citizen and diplomatic representative of Chechnya, which is claiming independence from Russia.  No State has officially recognized Chechnya as a State for purposes of international law.

In the view of virtually all observers, war has raged in Chechnya since that time, often flaring up, occasionally dying down, but never wholly ceasing.  

In 2002, Russia asked Britain to arrest Akhmed Zakayev and extradite him to Russia, to face charges of torture, kidnapping, murder, and war crimes, in connection with acts between 1995 and 2000 supporting the rebellion occurring in Chechnya.  The crimes charged are:

a.  Torture of a suspected Russian informer named Ivan Soloviev by shooting off three of his fingers, one by one, during an investigation of Chechens passing information to Russians; and torture of two Russian Orthodox priests by beating them and whipping them with leather whips and whips with metal studs to get them to state where the Russian army had stashed ammunition.
b.  Kidnapping the two Russian Orthodox priests before torturing them.

c.  Murder in connection with the Chechen takeover of a theater in Moscow, which resulted in the deaths of about 120 moviegoers and 41 Chechen rebels when Russian police and security forces stormed the theater.  Mr. Zakayev is not alleged to have been present at the theater, but is alleged to have participated in the planning of it (including making a telephone call from New York), and to be one of the persons who ordered it.
d.  Hostage-taking in connection with the takeover of the Moscow theater, in that the Chechens who took over the theater demanded political independence for Chechnya and freedom for detained Chechen fighters.

e.  Murder of 300 Russian Security Agents.

f.  War Crime in the killing of the Security Agents because they were prisoners in the physical custody of  Chechen rebels. 

g.  Levying war against Russia.

A description of the Russian and British Statutes concerning these crimes is in the ADDITIONAL LEGAL MATERIALS.

Britain took Mr. Zakayev into custody and released him on bail.  On November 13, 2003, following an extradition hearing, Judge Timothy Workman DENIED the Russian request for extradition, on the ground that  “there is a substantial risk that Mr. Zakayev would himself be subject to torture if he is sent back.”  He reached this conclusion on the basis of testimony of witnesses that some specific Chechen rebels have been tortured by Russian security forces.
Mr. Zakayev has sought asylum in Britain, but this request has not been acted upon.

[NOTE:  The basic outline of this situation comes from stories about Akhmed Zakayev on the BBC News Website news.bbc.co.uk  as of Nov. 30, 2003, found by searching the website for “Zakayev.”

Of the above “facts,” the only things that I have knowingly changed from the real world are:

I have added details to the charges against Mr. Zakayev and other “facts” about him that may be different from the actual facts.  
In the real world, Mr. Zakayev has been granted asylum by Britain.
None of the “facts” below has come to pass as of the writing of this exam.  Particularly controversial would be the “finding” that there is substantial evidence against Mr. Zakayev.  A Danish court in 2002 specifically found that Russia presented insufficient evidence against him to justify extradition.]

Flash forward.  The time is December 2004.

In February, 2004, upon the British government’s request for reconsideration, Judge Workman issued the following revised findings of fact and conclusions of law, but DENIED the government’s request to change his ultimate decision in the case:

“

1. Russia presented documentation that Mr. Zakayev was properly charged under Russian law with these crimes.
2. Russia presented substantial evidence that Mr. Zakayev committed all of the crimes.  If these crimes had been committed in Britain, there is sufficient evidence under British law to hold him for trial.
3. Both Britain and Russia are (and at all relevant times have been) parties to the Torture Convention (Book, p. 201-05 and note 1 at top of page 206) and to the European Convention on Human Rights (ADDITIOANAL LEGAL MATERIALS); the European Convention on Extradition (ADDITIONAL LEGAL MATERIALS).  Russia has abolished the death penalty.  Russia has stated it will not torture Mr. Zakayev if he is returned.
4. All of these crimes are extraditable under the European Convention on Extradition (ADDITIONAL LEGAL MATERIALS) because they are punishable in both countries by sentences of more than one year.  The allegations of torture (in a above), are also subject to the extradition and other provisions of the Torture Convention, art. 7.
5. Based on testimony at the hearing, Russian soldiers and security agents have committed several incidents of torture against persons arrested for crimes involved in the Chechen uprising.  All of those tortured were persons arrested in Chechnya and were low-level participants in the rebellion.  Testimony did not establish a consistent pattern of gross flagrant or mass violations of the laws against torture. 
6. Russia has laws in place in both the military and civilian security agencies forbidding and criminalizing torture, and that prosecutions have been brought under those laws against government agents (mostly for crimes committed when Russia was part of the Soviet Union, prosecuted after the breakup of the Soviet Union).  No evidence was presented that there have been prosecutions for torture by Russian soldiers or agents arising from acts involving the Chechen uprising; several other Chechen rebels have been charged with torture.  One has been acquitted; the rest have been convicted, or like Mr. Zakayev, are not yet in Russian custody.
7. As to all the charged crimes, Mr. Zakayev cannot be extradited because there is still a substantial risk that Mr. Zakayev would be subject to torture if he is sent back, under the principles announced in the Soering case (Book, p. 477), which applied Article 3 of the European Convention on Human Rights (ADDITIONAL LEGAL MATERIALS).  
8. Although Mr. Zakayev raises many other grounds for refusing extradition, this Court need not consider them, as the above fully disposes of this case.”
At the request of Russia, the British Government (called “the Crown” in this context, because prosecutions are brought in the name of the Queen) pursued this case up to Britain’s highest Court, the House of Lords.  

In the House of Lords, the Crown argues that Mr. Zakayev may be extradited to Russia, and that the reason for non-extradition accepted by Judge Workman is wrong.  All the legal arguments you can imagine for finding Judge Workman wrong are raised.  One specific argument that the Crown raised (that you might not immediately imagine) follows:

“The Soering Case (Book, p. 477) and Article 3 of the European Convention on Human Rights (excerpt following this question) do not allow Britain to reject Russia’s request for extradition.  Russia is a party to the International Covenant on Civil and Political Rights (Book, p. 464-74), the Torture Convention and the European Convention on Human Rights [excerpted following this question].  Russia therefore has multiple international obligations and has promised Britain directly not to torture Mr. Zakayev, and Britain may not presume it will do otherwise.

By contrast, at the time of Soering (1989) it was the position of the government seeking extradition (the United States) that it would seek the death penalty in that case and subject Mr. Soering to the so-called “death row phenomenon,” which, the Court held, amounts to torture.  At the time, the United States had not ratified the International Covenant on Civil and Political Rights (which it did in 1992) or the Torture Convention (1994).  It was and is not a party to the European Convention on Human Rights.  Therefore, the United States had not explicitly adopted any of the international protections against torture that Russia has adopted.”
About the facts as found by Judge Workman, the Government says this:  
“The findings of fact in paragraph 5 are admitted as true by the Government.  The statement in paragraph 7 about the ‘substantial risk of torture’ is a mixed question of fact and law over which your Lordships have de novo review.”  The Government then went on to argue that there was no “substantial risk” that Mr. Zakayev will be subjected to torture if extradited to Russia.
Mr. Zakayev’s counsel argues that Judge Workman’s findings and conclusions are correct.  He argues that all of the Crown’s arguments are meritless.  In particular, he states that the Crown’s argument as to why Soering does not apply is “specious,” because “the Nuremberg Judgment [Book p. 516, 523] established long before 1989 that the prohibition of torture was part of customary international law.”  She also raises all of the other possible defenses to extradition that might arise on these facts.
Concerning the facts as found by Judge Workman, Mr. Zakayev’s counsel states:

“We agree with the Crown that the point in paragraph 7 by Judge Workman about the ‘substantial risk of torture’ being a mixed question of fact and law over which your Lordships have de novo review.  We believe that Judge Workman’s holding on this point, that there IS a ‘substantial risk of torture’ if Mr. Zakayev is extradited, is correct.
THE QUESTIONS:
IF YOU BELIEVE YOU NEED ADDITIONAL FACTS OR LAW TO ANSWER THESE QUESTIONS, YOU MAY STATE WHAT ADDITIONAL FACTS OR LAW ARE NEEDED.
Question 1:

You are a law clerk (that’s pronounced “clark”) to a member of the House of Lords, who has asked for a memo giving your opinion of how this case should be decided.  Write the memo, explaining the reasons for your decision as fully as possible.  Consider all arguments you think either side might reasonably raise.
Question 2:
You are a lawyer on the staff of the Foreign Ministry of Great Britain.  The Foreign Minister wants to prepare for what happens if the government loses the case in the House of Lords and extradition is refused.  He wants to know what if any international obligations Britain will have concerning Mr. Zakayev and the charges against him if the House of Lords prohibits his extradition to Russia.

Question 3:

A few more facts:

The year is now 2005.  

Somehow or other, Mr. Zakayev escaped extradition to Russia, escaped prosecution in Britain, and escaped Britain and came to the United States.  Russia and the United States have been negotiating to prevent another embarrassing extradition fight, by seeing if Mr. Zakayev could be arrested and tried for any crime in a federal court in the United States.  The only act relevant to the criminal charges which Mr. Zakayev is alleged to have committed in the United States is that he is alleged to have made a phone call from New York to Moscow authorizing some of his associates to spend about $50,000 (in U.S. currency held in Chechnya by his associates) to buy the weapons which were eventually used for the attack on the Moscow theater.  No United States citizens or nationals were harmed in any of Mr. Zakayev’s alleged crimes.
You may assume that all the United States jurisdictional and other statutes in your Book, Supplement and handouts are still in effect, in the latest version printed in the Book,  Supplement, or handouts, and that these are ALL the relevant jurisdictional statutes.  

For a brief description of  US substantive criminal law of Torture, Murder, Kidnapping, Hostage-taking, War Crimes, and Levying War, see the ADDITIONAL LEGAL MATERIALS.  Also in the ADDITIONAL LEGAL MATERIALS is 18 USC sec. 1956 (excerpted to exclude at least some grossly irrelevant material).        
The third question:

You are an attorney working for the U.S. Department of Justice.  In light of the U.S. jurisdictional statutes you have seen, write a memo stating which, if any, of the alleged crimes you believe a federal court in New York would have jurisdiction over, and which of the crimes it would not.  If you think that Mr. Zakayev has committed a crime that we have discussed in class, and over which a federal court in New York would have jurisdiction, but is NOT listed in the crimes Russia has named, you should include discussion of that crime too. 

As to each of the crimes you discuss, explain why the court would or would not have jurisdiction.

ADDITIONAL LEGAL MATERIALS

EUROPEAN CONVENTION ON HUMAN RIGHTS (excerpt)
Art. 3

No person shall be subjected to torture or to inhuman or degrading treatment or punishment.

EUROPEAN CONVENTION ON EXTRADITION (excerpts)

Article 2 – Extraditable offences
1 Extradition shall be granted in respect of offences punishable under the laws of the requesting Party and of the requested Party by deprivation of liberty or under a detention order for a maximum period of at least one year or by a more severe penalty. . .  .

Article 3 – Political offences

1
Extradition shall not be granted if the offence in respect of which it is requested is regarded by the requested Party as a political offence or as an offence connected with a political offence.


2
The same rule shall apply if the requested Party has substantial grounds for believing that a request for extradition for an ordinary criminal offence has been made for the purpose of prosecuting or punishing a person on account of his race, religion, nationality or political opinion, or that that person's position may be prejudiced for any of these reasons.
. . . 
4 This article shall not affect any obligations which the Contracting Parties may have undertaken or may undertake under any other international convention of a multilateral character.
Article 14 – Rule of speciality
1 A person who has been extradited shall not be proceeded against, sentenced or detained with a view to the carrying out of a sentence or detention order for any offence committed prior to his surrender other than that for which he was extradited, nor shall he be for any other reason restricted in his personal freedom . . . .

DESCRIPTION OF “RUSSIAN AND BRITISH CRIMINAL STATUTES” (Made up and “translated” for this exam)
The Russian and British Statutes prohibiting Torture, Murder, Kidnapping, and Hostage-taking are essentially similar, and you would recognized them as similar to US law.

Russia and Britain both have War Crimes statutes prohibiting the deliberate killing of persons held in custody because of an international or civil war.  The British Statute calls for trial in a military court martial; the Russian Statute calls for trial in a civilian court.

The Russian Statute on Levying War against Russia prohibits, among other things, “raising or maintaining military forces or pretended military forces against Russia, fighting in such forces, or aiding and abetting such forces.”

Britain has no crime called Levying War.  However, the British definition of Treason includes “levying war against Her Majesty or giving aid and comfort to her enemies.” The phrase “levying war” is not defined further in the Statute.
DESCRIPTION OF SOME “UNITED STATES FEDERAL CRIMINAL STATUTES” (Modified for this exam)
The U.S. Code Statute prohibiting Torture is at Book, pp. 209-10.

The U.S. Code definition of Murder and Kidnapping are basically Murder as you understand it from from first year criminal law, and Kidnapping as you understand it from life—i.e., taking, transporting, and holding someone illegally and for an illegal purpose.  
Hostage-taking is defined at Book, p. 196 (the excerpt from 18 U.S.C. sec 1203).

The United States has no general statute prohibiting War Crimes.  However, the Uniform Code of Military Justice prohibits “the deliberate unlawful killing of persons held in custody” by anyone subject to the military jurisdiction of the United States.
The United States has no crime called Levying War.  However, the U.S. definition of Treason includes “levying war against the United States or adhering to their enemies, giving them aid and comfort.” The phrase “levying war” is not defined further in the Statute, which is based upon U.S. Const. art. 3, sec. 3.

[Excerpts from 18 USC sec 1956 were attached here.]
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